I. Introduction
Confusion surrounds the equitable liability of a third party to a trust or fiduciary relationship who participates in a breach of the trust or fiduciary duty, but without necessarily receiving trust property. 1 Compounding this confusion is the absence of consensus in courts that share a common Chancery law heritage. Notably, the English courts, including the Privy Council within that term, and the High Court of Australia take quite different approaches to the liability, although drawing upon the same nineteenth century trust law precedents. The Canadian common law is different again, although reliant upon the same cases. 2 Until recently, the jurisdictional differences were excused on the basis that the Australian and Canadian courts had not yet had the opportunity to consider the Privy Council's rationalisation of this form of equitable participatory liability in Royal Brunei Airlines Sdn Bhd v Tan (Royal Brunei) in 1995. 3 This still may be so with respect to the Canadian law, which will not be considered further in this chapter, but it seems clear now that the Australian law is set on a different path. 4 The English approach is one of broad principle. In Royal Brunei, Lord Nicholls gathered together the nineteenth century trust law precedents and reformulated them as a loss based 'accessory' liability that attaches to a third party, D, who procures or assists in any breach of trust by the fiduciary, F. 5 From the twentieth century trust law precedents he identified a requirement of 'dishonesty' on the part of D. The High Court of Australia in 2007 in Farah Constructions Pty Limited v Say-Dee Pty Limited (Farah) did not endorse Royal Brunei, although widely tipped to do so. 6 Instead, the Court adhered more closely to the nineteenth century precedents, as well as to its own 1975 decision in Consul Development Pty Ltd v DPC Estates Pty Ltd (Consul), 7 by continuing to differentiate between acts of procurement 8 by D and assistance by D on the one hand, and between honest breaches of duty by F, and dishonest and fraudulent breaches of duty by F, on the other hand. In Australia, D's liability to the claimant beneficiary or principal, C, continues to turn on D's knowledge of F's breach of duty, rather than on D's dishonesty as under the reformulated English model.
Neither the English approach nor the Australian approach is universally endorsed. The optimism generated by Royal Brunei dissipated following the interpretation and reinterpretation of its dishonesty test by the House of Lords 9 and the Privy Council 10 respectively. The Australian law remains uncertain as the High Court in Farah did not completely rule out the possibility of following Royal Brunei in the future.
How is it that two quite different liability schemes have emerged from reliance upon essentially the same equitable precedents? And is either approach defensible? In this chapter I critically evaluate the use of the equity case law by the Privy Council in Royal Brunei and the High Court in Farah and propose an alternative scheme that more accurately reflects the equitable cases. Of course, the principled use of precedent 11 is not the only consideration in formulating a participatory liability scheme for breach of trust or fiduciary duty. Other relevant matters include policy concerns, the statutory and common law regulatory context for third parties who interact with trustees and fiduciaries, and whether there are jurisdictional idiosyncrasies that might warrant different approaches being taken. Nonetheless, a fundamental step in formulating a defensible participatory liability 6 . 8 The High Court used the phrase 'knowingly induced or immediately procured': ibid [161] . It is difficult to discern any difference in meaning between these terms. Hence, 'procurement' will be used to include inducement in this paper. But see P Finn, 'The Liability of Third Parties for Knowing Receipt or Assistance' in D Waters (ed), Equity, Fiduciaries and Trusts (Toronto, Carswell, 1993) 195, 212 where separate scenarios of inducing a breach of fiduciary duty and procuring a breach of fiduciary duty are described. scheme for breach of trust or fiduciary duty must be to ensure that it is firmly and appropriately founded upon the equitable precedents.
Farah Constructions Pty Ltd v Say-Dee Pty Ltd
Part II of the chapter outlines the points of doctrinal difference between the English and Australian schemes. Part III describes and evaluates the Privy Council and the High Court's use of the equity case law in Royal Brunei and Farah. I argue that there are flaws in both the High Court's literalist, narrow reading of a selected few cases and the Privy Council's broad-brush treatment of the case law. Although Lord Nicholls' methodology is preferable, he did not draw upon a sufficiently wide sample of the relevant precedents and, consequently, his proposed accessory liability scheme in Royal Brunei is flawed. Part IV demonstrates how a broader consideration of the equity cases concerning participatory liability suggests an alternative way of organising the case law and formulating a principle. In light of these findings, Part V makes some suggestions as to how the doctrinal differences outlined in Part II might be resolved.
II. Doctrinal Differences
Broadly speaking, there are three clear points of doctrinal difference between the English and Australian schemes as presently formulated and one potential point of contention. 12 A. How Many Categories of Liability?
The first point of difference concerns whether there is one, all-encompassing, 'accessory liability' or two categories of liability, namely, (i) knowing assistance by D in a dishonest and fraudulent design by F; and, (ii) knowing procurement by D in any breach of trust by F.
According to Royal Brunei, accessory liability, based upon D's dishonesty, applies to all breaches of trust by F and to all types of involvement by D apart from receipt of trust property by D. Conversely, the High Court in Farah adhered to the two distinct forms of liability present in the nineteenth century case law in relation to a D involved in a breach of trust or fiduciary duty without receiving trust property: namely, assisting in a dishonest and fraudulent breach of trust or fiduciary duty by F, 13 [S]trangers are not to be made constructive trustees merely because they act as the agents of trustees in transactions within their legal power, transactions perhaps of which a court of Equity may disapprove, unless … they assist with knowledge in a dishonest and fraudulent design on the part of the trustees … 15
Attention focussed upon whether D could be liable for something less than actual knowledge of F's wrongdoing. The Baden scale of knowledge, comprising five levels of possible cognition ranging from actual knowledge to constructive knowledge became ubiquitous in this context. 16 Confusing the issue was that the requirement of knowledge arose both in relation to the first limb of Barnes v Addy, that is, where D received trust property in breach of a trust, and in relation to the second limb, where D participated in a breach of trust without necessarily receiving trust property. Minds differed over whether a lower threshold for liability, and hence a lower level of knowledge, might apply under the first limb where D's liability might be justified in property law terms. 17 That is, in relation to recipient liability, it could be argued that the protection of C's property rights should override concern with the state of D's conscience (as indicated by D's knowledge) and, if this is so, it is easier to say that D should be liable for something less than actual knowledge where D received trust property in breach of the trust. 18 In Royal Brunei Lord Nicholls rejected knowledge as the sole determinant of D's liability in relation to the second limb of Barnes v Addy. Instead, according to Lord Nicholls, the question is whether D acted as an honest and reasonable person in all the circumstances would have acted. D's knowledge is one (important) 19 factor in a wider factual matrix from which the court decides whether D acted dishonestly. The Baden scale was said to be unhelpful in this inquiry because ' "knowingly" is inapt as a criterion when applied to the gradually darkening spectrum where the differences are of degree and not of kind.' 20 After some confusion generated by the House of Lords in Twinsectra v Yardley, the Privy Council confirmed in Barlow Clowes International Ltd (in liq) v Eurotrust International Ltd (Barlow Clowes) that dishonesty was to be determined according to an objective standard. 21 Conversely, in Farah the High Court held that in relation to a D who assists F in a dishonest and fraudulent breach of duty, D's liability turns upon D's knowledge, rather than upon a higher-level conclusion of dishonesty. That is, the second limb of the Barnes v Addy formulation was retained. According to the High Court, the Baden scale is a helpful tool in describing degrees of knowledge and should be used in interpreting the Court's 1975 decision in Consul which continues to bind Australian courts. 22 Accordingly, and applying the Baden scale to the judgments in Consul, level (iv) of that scale, 'knowledge of circumstances which would indicate the facts to an honest and reasonable man' suffices for D's knowing assistance liability in Australia. This will capture the 'morally obtuse' D who does not recognise an impropriety that would have been recognised by an 'ordinary person' . 23 It is not stated explicitly in Farah whether the same standard of knowledge is required for a D who procures, rather than assists, F's breach of duty. 24 Thus, the most explicit point of contention between Australia and England at present is whether a single criterion of knowledge suffices for D's liability or whether instead, the court should determine whether D acted dishonestly by considering a matrix of facts including, but not limited to, the state of D's knowledge. 25 
C. The Ambit of Liability
It is not clear whether the English formulation of accessory liability extends to breaches of fiduciary duty not involving either a trust or property under F's control. 26 Lord Nicholls' reasoning in Royal Brunei focuses upon liability for breach of an express trust and, specifically, the liability of agents acting for trustees, although in his concluding remarks he refers to 'a breach of trust or fiduciary obligation' . 27 Much of his reasoning makes sense only in the context of express trusts. The ambit of liability is considerably widened by the fact that breaches of fiduciary duty by company directors also are treated as instances of breach of trust on the basis that the company property is treated as trust property. 28 But it has not 21 Barlow Clowes (n 10). 22 Farah (n 6) [175] . 23 Ibid [177] . 24 In Consul (n 7) 414 Stephen J rejected the respondent's argument that D had actively induced F to breach his fiduciary duty and commented, 'Even were this so I doubt whether, in the absence of knowledge by [D] 30 On the other hand, in Australia gain-based remedies seem uncontroversial. So far, the difference can be attributed to the different factual scenarios that have come before the senior courts in each jurisdiction. Thus, for example, the Australian courts have dealt with 'pure' fiduciary breaches involving alleged exploitation of business opportunities by D that should have been offered to C, 31 or where D appropriated C's product and product market for his own profitmaking purposes. 32 The most natural remedy in these scenarios, if the claim were established, is gain-based and certainly none of the courts involved showed any concern with that. On the other hand, the availability of gain-based remedies for accessory liability has been raised less frequently in the United Kingdom and, perhaps as a consequence, it tends to be assumed that the remedy is loss-based. 33
III. Different Approaches to Precedent
The most striking difference between Royal Brunei and Farah concerns the style of judicial reasoning in each case and, particularly, their different treatment of the 29 Consul (n 7) 396-97 (Gibbs J). 30 31 Eg Consul (n 7); Farah (n 6). 32 United States Surgical Corporation (n 25). 33 Underlying the uncertainty is a conceptual question regarding the nature of D's liability. The question that is raised, although mostly by commentators and mostly in regard to civil participatory liability generally, is whether D's liability should be conceptualised as an independent 'primary' liability or as a duplicative 'secondary' liability. See same, or similar, precedents. The difference in judicial method is one significant reason why the outcome of Royal Brunei has been preferred to that in Farah.
The facts of Royal Brunei concerned the principal director and shareholder of a travel agency company that held payments received for airline tickets on trust for the airline. The director, through his negligent mismanagement of the company, caused the company to breach this trust. The only question of law before the Privy Council was whether the director could be liable under the second limb of Barnes v Addy despite the breach of trust not being part of a 'dishonest and fraudulent design' , as per Lord Selborne's dicta in that case. Yet the litigation was viewed as an opportunity to resolve wider uncertainties besetting the doctrine:
A conclusion cannot be reached on the nature of the breach of trust which may trigger accessory liability without at the same time considering the other ingredients including, in particular, the state of mind of the third party. 34 The way was then open to consider all elements of the liability.
In Farah before the High Court, equitable participatory liability was not raised by the facts and had not been the primary focus of the parties' detailed submissions in a very lengthy case. The question in Farah was whether the wife and daughters of the director of a joint venture company could be liable for participation in the company's alleged breach of fiduciary duty. The focus in the New South Wales Court of Appeal and the High Court was upon whether they were recipients of trust property (the first limb of Barnes v Addy); however, in the alternative it was argued that they were liable under the second limb of Barnes v Addy. The High Court reinstated the primary judge's decision that there was no breach of fiduciary duty, yet went on to consider both limbs of Barnes v Addy in light of its strong disagreement with the approach of the Court of Appeal. But the Court declined to consider whether Lord Nicholls' formulation of accessory liability should be adopted in Australia because this question was not in issue before it. 35 'For now' , Australian courts should continue to observe the distinction between the second limb in Barnes v Addy, as it was applied in Consul, and the earlier nineteenth century procurement cases.
Thus, the potential of the Royal Brunei litigation to reform equitable participatory liability for breach of trust was fully exploited by Lord Nicholls, whereas the High Court in Farah chose to decline such a task. With respect, it is unfortunate that the High Court did not take up the opportunity presented by Farah. The respondents' suggested reformulation of the second limb of Barnes v Addy clearly resonated with the momentous changes made in Royal Brunei and, without any stretch of the imagination, raised the question of whether Royal Brunei's principle of 'accessory liability' should be adopted in Australia. Occasions for the High Court to provide guidance on such an important question of commercial law do not come up every day in Australia. The smaller volume of commercial litigation and the diluting effect of Australia's federal system in which there are multiple appellate courts of equal standing impedes the building of a solid and consistent jurisprudence on these matters at the Court of Appeal level which might then warrant a High Court challenge. Thus, opportunities for doctrinal clarification, however slim, should be grasped.
Bearing in mind then, that the law in Australia may yet be changed by the High Court in a more suitable case, how did the courts in Royal Brunei and Farah use the equitable precedents in formulating their versions of the liability?
A. The Use of Equitable Precedent in Royal Brunei and Farah
In Royal Brunei Lord Nicholls explicitly moved away from a close reading of the case law because, in his view, this approach was responsible for many of the problems besetting this area of law. Specifically, he jettisoned the traditional precedent of Barnes v Addy, on the ground that it had been applied as though it were a 'statute' , and '[t]his approach has been inimical to analysis of the underlying concept' . 36 He then considered the matter as one of principle, taking into account all case law on third parties and breach of trust, whether binding or not.
The case law was used at two steps in his reasoning. First, the nineteenth century cases involving third parties and breach of trust were referred to in order to highlight an apparently illogical element in the reasoning of Lord Selborne in Barnes v Addy that directed attention to the trustee F's state of mind in order to determine whether D should be liable. Why should a dishonest D assisting a dishonest F be liable, but not a dishonest D assisting an honest F? Lord Nicholls pointed to the handful of trust cases contemporaneous with Barnes v Addy in which a dishonest and fraudulent breach was not required where D had procured, rather than assisted, the breach of trust by F. This apparent inconsistency in the precedents presented an opportunity to reconsider the underlying concept of participatory liability in relation to breach of trust. The highlighting of these cases by Lord Nicholls was a significant innovation for they had been overlooked by many judges and scholars. 37 Secondly, the twentieth century Barnes v Addy case law was discussed in relation to the touchstone for D's liability. In considering the relevant law, Lord Nicholls drew on the decisions of judges in other jurisdictions (regardless of their level of seniority) as well as academic commentary. He used the twentieth century cases to extract a requirement of 'dishonesty' on the part of D, although most of those cases did not use that terminology. Under Lord Nicholls' approach, the detail of individual cases was given much less prominence in the reasoning process; instead, the precedents were balanced with a normative inquiry as to when 36 Royal Brunei (n 3). third parties dealing with trustees should be subjected to equitable liability. 38 In this context, he considered scenarios that were particularly problematic in the twentieth century Barnes v Addy case law such as where D's conduct had been either careless or reckless.
The judicial methodology in Royal Brunei is the antithesis of that employed by the High Court in Farah. In Farah the High Court rejected the respondents' suggested reformulation of the second limb of Barnes v Addy. 39 Instead, the Court adhered to the literal reading of Lord Selborne's judgment as it was applied in Consul and to a literal reading of the same nineteenth century cases relied upon by Lord Nicholls in Royal Brunei concerning procuring and inducing breaches of trust. Consistently with this style of 'reasoning based on decisional precedent' , 40 the judgment in Farah does not expressly indicate whether the Court approved or disapproved of the judgments in Consul, nor why it was considered unnecessary to consider the many Australian lower court decisions since then, let alone the international case law and commentary. This may have been due to the Court's decision to postpone full consideration of Royal Brunei for another day or it could be because only Consul was a binding precedent for Australian courts. There is also a paucity of normative reasoning in the judgment.
B. Which Approach Should Be Preferred?
What should be made of the differences in the use of the equitable precedents in these two leading cases? I will begin by considering Farah. The judicial method in Farah matches what Finn J has extrajudicially described as a 'theology of doctrine' approach to legal reasoning. 41 Under this approach, attention is paid primarily to the detail and presentation of doctrine in earlier cases at the expense of consideration of their context or of the underlying principle contained in those cases. To pursue Justice Finn's religious metaphor, it is a fundamentalist, literal approach to exegesis. The texts chosen for exegesis in Farah were the 1874 decision of Barnes v Addy and the 1975 decision of Consul.
Focussing on the detail of previous cases, without explaining why that detail is significant, has the potential to mislead lower courts as to why the law is as it is. It also assumes that the earlier courts got it right, which they may well have done, but not necessarily, and not necessarily for reasons that are enduring and which a 38 Lord Nicholls rejected the options of no liability or strict liability. 39 Farah (n 6) [183] . The respondents' reformulation replaced the dishonest and fraudulent breach requirement with 'a significant breach' and replaced 'assistance' with 'participated in a significant way' . contextual, principled analysis would elicit. With respect, the lack of explanation in Farah as to why the Court was adhering to the formulations in earlier case law, rather than adopting the Privy Council's changes to that law, is unhelpful to the lower courts, practitioners and legal scholars.
Even if we accept that Farah was not an appropriate factual vehicle in which to confront the challenge of Royal Brunei, the deference given by the High Court to Consul still seems misplaced given that Consul is not a strong precedent. The case concerned whether D, the corporate vehicle of a solicitor's young articled clerk, had knowingly participated in a breach of fiduciary duty by F, a property manager employed by the solicitor. D exploited property development opportunities which should have been offered by F to C, the solicitor's property development company, but which were instead offered by F to D. The appeal largely turned on how Hope J's findings of fact at first instance should be construed. 42 These concerned the young clerk's motivations, his knowledge of F's conduct and his knowledge of the solicitor's financial position.
A majority of the NSW Court of Appeal, Jacobs P dissenting, held that D was liable as a third party to F's breach of fiduciary duty. 43 46 The majority in the High Court in Consul consisted of Gibbs J and Stephen J, who both gave considered judgments, and Barwick CJ who agreed with Stephen J. It has been customary to read Stephen J's judgment in the High Court in conjunction with Jacobs P's judgment in the Court of Appeal as Stephen J drew upon Jacobs P's statement of the law. The dissenting judge in the High Court, McTiernan J, gave a reasoned judgment which turned primarily upon Hope J's findings of fact. 42 Hope J found that although D and F deliberately hid their property dealings from the solicitor (which suggested D knew of F's wrongdoing), this was because the clerk believed that it was inappropriate for himself as articled clerk and F as an employee of the solicitor to be engaging in dealings similar to C's own property dealings. Moreover, the clerk wished to forestall awkward questions by the solicitor as to why D did not invest in the solicitor's own companies. Hope J also found that D believed reasonably that C was not interested in or financially able to pursue the property development opportunities. Consul (n 7) 405-07 (Stephen J). 43 Stephen J gave a considered judgment on the question of whether recourse could be had 'to the doctrine of constructive notice' . 47 Gibbs J did not consider it necessary to reach a final view on the correctness of the English cases and assumed, without deciding the point, that they were consistent. 48 51 and Gibbs J found it unnecessary to express a concluded view. 52 This is not to say at all that Stephen J's reasoning and that of Jacobs P in the Court of Appeal is not persuasive, but the High Court did not refer expressly to that reasoning, instead relying on what it considered to be the ratio of the case.
The second question of law in Farah for which the High Court relied upon Consul was whether a dishonest and fraudulent breach of duty by F was required for the knowing assistance liability of D (the very question at issue in Royal Brunei). This question was not addressed in Consul. The respondents in Farah referred to passages in Gibbs J's judgment in which he describes the dishonest and fraudulent requirement 'by reference to equitable principles' . 53 The High Court dismissed the respondents' argument that Gibbs J thereby was referring to any breach of trust or fiduciary duty. 54 Neither the respondents' argument nor the High Court's rejection of it is self-evident from Gibbs J's judgment in Consul. The 47 Resolution of this question was necessary in his view because it had not been shown that D either had actual knowledge of F's breach or had calculatedly abstained from enquiry. Consul (n 7) 408 (Stephen J). 48 Gibbs J considered that, on the facts as the clerk believed them to be, the fiduciary would not have had a conflict of interest. Therefore D had not knowingly participated in any breach of fiduciary duty and it was unnecessary to decide whether constructive notice sufficed. Consul (n 7) 400 (Gibbs J). 49 ie, 'knowledge of circumstances which would put an honest and reasonable man on inquiry': Baden (n 16). 50 ie, 'knowledge of circumstances which would indicate the facts to an honest and reasonable man': ibid. 51 McTiernan J agreed with the Court of Appeal's overturning of Hope J's findings. In his view, the clerk had undermined the loyalty of F and therefore D should be liable. Barnes v Addy supported this outcome, but if it were necessary he would accept 'whatever extension of doctrine' might be involved in the Selangor and Karak decisions. Consul (n 7) 385-86. 52 Ibid 398. 53 Ibid. Gibbs J cited the judgment of Ungoed-Thomas J in Selangor United Rubber Estate (n 46) in which Ungoed-Thomas J stressed that 'dishonest and fraudulent design' was to be understood by reference to equitable principles rather than criminal law or tort or contract. It is not clear from UngoedThomas J's judgment whether this meant that the natural meaning of 'dishonest and fraudulent' was to be read down, eg, by reference to the concept of equitable fraud.
54 Farah (n 6) [181].
focus of Gibbs J's reasoning in the passages relied upon was on whether Barnes v Addy liability (under both limbs) extended to situations where there is no misapplication of trust property. Gibbs J argued that breaches of fi duciary duty sufficed, as opposed to merely breaches of trust, but it is not clear that he envisaged that any such breach would suffice, whether dishonest and fraudulent or not, first because he was not drawing a distinct line between knowing receipt and knowing assistance and secondly, because he was not considering that question. 55 Thus, Consul is not a strong precedent in relation to either of the two grounds upon which it was relied by the High Court in Farah. There are two final reasons why the High Court's reliance in Farah upon its earlier decision in Consul might be misplaced. Consul was decided at a time when English cases, although not binding upon the High Court, 56 were accorded deference and respect that they would not receive automatically now. 57 In 1975 it was still possible to appeal from State courts of appeal directly to the Privy Council. Appeals from the High Court to the Privy Council were abolished in July of 1975, only four months after judgment was given in Consul. 58 It was unlikely that the High Court would have embarked upon a radical reshaping of the English law or that it would have considered itself free to depart from the English law in order to meet local conditions. 59 Secondly, the English cases under consideration in Consul were very early examples of the twentieth century's resurgence of interest in Barnes v Addy and dealt with an unsettled question of law. 60 At that stage, the two limbs of Barnes v Addy were not so clearly differentiated, nor had the possibly distinct rationales for liability been thought through. For all these reasons, it seems unwise to place too much weight on the sparse ratio decidendi and obiter dicta of Consul. This leaves us with the High Court's reliance in Farah upon Barnes v Addy as correctly stating the law concerning equitable liability for assistance in a breach of trust and fiduciary duty and the Court's acknowledgement of a distinction between this form of participatory liability and D's liability for procuring a breach of trust by F.
Given these criticisms of the use of precedent in Farah, the principled approach taken by Lord Nicholls on behalf of the Privy Council in Royal Brunei must be preferable, whether or not we agree with his conclusion as to the law. Consideration of both precedent and principle is essential in courts of final appeal. This is all the more so when it is universally agreed that the cases are in disarray. But Nicholls' principled approach to the precedents correct? He took a helpful step in drawing attention to other nineteenth century case law on third party liability for breach of trust, but did these cases justify collapsing the distinction between assisting and procuring a breach of trust? In the next part of this chapter it will be argued that Lord Nicholls' collection of the relevant equitable precedents was incomplete and, hence, his formulation of equitable accessory liability is flawed.
IV. Extracting a Defensible Principle

A. Identifying the Relevant Precedents
Royal Brunei and Farah focussed upon five nineteenth century cases concerning participation in breaches of express private trusts. Barnes v Addy and two or three additional cases in which it was held that a third party who procured or induced a breach of trust could be liable were cited. 61 These precedents are clearly relevant as they involve participation in breach of trust. 62 But it is possible to go much further in identifying relevant equity cases from which a participatory liability principle might be drawn. A flaw in Lord Nicholls' reasoning is that he only considered cases concerning participation in breach of trust.
Obvious candidates for comparison with participatory liability for breach of trust and fiduciary duty are those equitable doctrines on the fringes of fiduciary law 63 where third parties are involved, such as undue influence and breach of confidence. One example is the liability of a third party financial institution that knowingly accepts a guarantee tainted by the debtor's undue influence over the guarantor. 64 Similarly, a third party who receives confidential information in circumstances where he or she knows or ought to know that it is confidential will be subject to equitable liability. 65 It is possible to go beyond these fiduciary-related doctrines to areas of equity where D's third party liability has evolved into an independent cause of action. There are two overlapping doctrines that meet the description of an independent cause of action that could equally be conceptualised as third party liability of the same form as that encountered in participatory liability for breach of trust or fiduciary duty:
(i) The liability in England of financial institutions who accept a security in circumstances where the surety is subjected to undue influence or misrepresentation by the debtor and where prescriptive duties of information disclosure have not been met by the financial institution; 66 (ii) The liability in Australia of financial institutions who accept a security in circumstances where there is a risk of misunderstanding by the surety arising from a relationship of trust and confidence between the surety and debtor and where the institution has not ensured that the surety is fully informed. 67 This liability does not depend upon an equitable wrong having been committed by the debtor; hence, it will not always be possible to conceptualise this as a third party liability. 68 If we accept that each of these independent causes of action may be conceptualised alternatively as third party liability, then there is a range of equitable participatory liability which can usefully be considered alongside third party liability for breach of trust or fiduciary duty. 69 A seemingly obvious group of participatory liability cases to include when collecting instances of equitable participatory liability concerns D's personal liability for receipt of trust property (the first limb of Barnes v Addy). But these will be excluded for now. Despite their historical twinning with knowing assistance cases, they raise slightly different considerations due to their proximity to tracing and priorities claims. Rightly or wrongly, the liability sometimes turns on the protection of C's property interests, rather than on the state of D's conscience. 70 A similar ambivalence between the protection of property interests and a concern with D's conscience can be seen where a third party without notice receives the benefit of a gift or transaction tainted by an equitable wrong other than breach of trust, although less attention has been paid to these equally problematic instances 66 of liability. 71 It is possible, and desirable in my view, to reconcile these cases with non property-related instances of equitable participatory liability, but for now it is safest to exclude from consideration cases where a property law analysis might be relevant so that there is no distortion of the analysis. 72 What becomes clear from considering a broad range of equitable participatory liability cases including, but not limited to, participation in breach of trust and fiduciary duty is that the cases fall into two distinct groups of third party participation, as will now be discussed.
i. Group 1: Participation in an Equitable Wrong for Personal Gain Beyond Remuneration for Services
The first group of equitable participatory liability cases covers a range of types of participation, but whatever the level of involvement in the primary equitable wrong the participants all derive some benefit from the wrong other than simply professional remuneration. This group takes in almost all instances of equitable participatory liability. At one end of the spectrum of cases in Group 1 are third parties who actively procure the primary wrong. 73 Thus, a solicitor who knowingly induces an unsuspecting trustee client to breach the trust by investing the trust fund with another client of the solicitor who owes money to the solicitor, will be liable to restore the trust fund. 74 Similarly, a company director who procures a breach of trust by a corporate trustee 75 and a creditor who persuades a debtor wrongfully (through undue influence or misrepresentation, for example) to extract security from a relative will be liable. 76 In all these cases the bona fides of the party committing the primary wrong is irrelevant to D's liability. 77 Closer to the middle of the spectrum of cases in Group 1 are those third parties who have actively facilitated the primary breach, without necessarily procuring it. 78 An example is the articled clerk and his corporate vehicle in Consul who allegedly participated in breaches of fiduciary duty by F, a senior employee of the solicitor to whom the clerk was articled. 79 The clerk did not procure or induce F's equitable wrong, but he actively facilitated it by jointly financing the tainted property dealings. Similarly, financial institutions that benefit from securities tainted by an equitable wrong, such as undue influence or misrepresentation, may have facilitated that wrong through not complying with the requisite standard of advice 80 or by taking the benefit with notice of the breach of primary duty. 81 And a publisher who knowingly publishes confidential information may be treated as actively facilitating the primary wrong, rather than simply taking the benefits subsequently. 82 At the other end of the spectrum in Group 1 are those third parties who passively facilitate the primary equitable wrong. An example comes from the Privy Council's decision in Cook v Deeks. 83 D, a company controlled by F, took a business opportunity that F, in breach of fiduciary duty, diverted from the principal company, C. Similarly, in relation to the equitable wrong of breach of confidence, a publisher who attempts to publish material knowing that it only could have been obtained in breach of confidence by another, F, will be injuncted from publishing regardless of whether the publisher actively induced F's breach of confidence. 84 One case that sits in Group 1, albeit a little uncomfortably, is Eaves v Hickson 85 which was cited in both Royal Brunei and Farah. A father, D, forged a marriage certificate in order to ensure that his illegitimate children would qualify for distributions under a trust. The trustees, in innocent reliance on the forgery, committed a breach of the trust by distributing to the children. Sir John Romilly MR held that D must pay into court whatever could not be recovered from the children and the trustees must then make up any shortfall to the trust. The problem with fitting this case into Group 1 is that the father did not derive a direct personal benefit; nonetheless, he did receive an indirect financial advantage from his children's welfare being provided for through the trust. Perhaps this is a case where it is clearer to conceptualise D's liability as an independent cause of action (fraud) which may also be seen as a third party liability for another equitable wrong (breach of trust). Nowadays, if the trustees acted reasonably, they would be excused from liability and D would be pursued for fraud.
Thus, Group 1 of equity's participatory liability cases encompasses those Ds who procure an equitable wrong, those who facilitate an equitable wrong, and those who participate in an equitable wrong simply through receiving the benefit of a transaction tainted by the wrong. What unites the third parties in Group 1 is 79 Consul (n 7). that they derive some advantage, other than professional remuneration, from the relevant transaction or conduct which constitutes the primary equitable wrong. Group 1 cases can be found in relation to many primary equitable wrongs.
ii. Group 2: The Provision of Services by Pure Agents that Facilitate an Equitable Wrong
The second, and remaining, group of third parties who attract equitable participatory liability, but who do not fit the pattern in Group 1, I will call 'pure agents' . Pure agents are third parties providing agency services to the primary wrongdoer that facilitate the occurrence of an equitable wrong. Unlike Group 1 participants, they receive no direct benefit from the tainted dealings other than, possibly generous, remuneration for their services. Generally, they are related to the primary wrongdoer only by the agency relationship. Solicitors 86 and accountants 87 predominate in this group. Significantly, Group 2 cases are found only in relation to breach of trust and breach of fiduciary duty. That is, there appears to be no other equitable wrong in relation to which equity imposes participatory liability upon agents involved in the primary wrong through the provision of professional agency services alone. This is the group described by Lord Selborne in Barnes v Addy where he was at pains to restrict their liability. 88 This is also the group focussed upon by Lord Nicholls in Royal Brunei, when discussing whether a negligent participant in a breach of trust should be liable to C. 89 Ironically, the concerns expressed by both Lord Selborne in Barnes v Addy and Lord Nicholls in Royal Brunei in relation to imposing liability on professional agents who facilitate a breach of trust through careless performance of their duties do not reflect the factual scenario in Royal Brunei which did not concern a 'pure agent' . Mr Tan, the company director of the corporate trustee in Royal Brunei, belongs in Group 1: he carelessly facilitated a breach of trust by the trustee company, which he controlled, for his own financial ends. Lord Nicholls implied that Tan made no personal gain from his mismanagement of the trustee company because the trust money was used for the company's 'ordinary business purposes' . 90 But given that Tan controlled the company and was its principal shareholder, any gain received by the company (through meeting its cash shortfalls by recourse to the trust fund) was Tan's gain. He was more than a pure agent who received only remuneration for services. He was the company's alter ego and thus benefitted directly from the breach of trust. The facts of Royal Brunei therefore fall into Group 1 even though Lord Nicholls' reasoning was pertinent only to Group 2 instances of participatory liability. 86 Eg Barnes (n 13); Carl Zeiss Stiftung (n 44); Twinsectra (n 9). 87 Eg Barlow Clowes (n 10). 88 Barnes (n 13) 251-52. 89 Royal Brunei (n 3) 391. 90 Ibid 383.
to wrongs other than breach of trust or fiduciary duty to refer to that form of liability. There is also some cross-referencing in the case law on participatory liability for breach of trust and fiduciary duty back to other forms of equitable participatory liability. 98 Overwhelmingly then, it appears that the rationale for Group 1 cases is the same whatever the nature of the primary equitable wrong.
The rationale for liability in Group 2, the provision of services by pure agents that facilitate a breach of trust or fiduciary duty, is not as clear-cut. The substantive rationale appears to be that D is so implicated in F's fraud that he or she should be treated as also committing an equitable wrong even though D received no gain other than remuneration for services. 99 But the substantive rationale does not appear to be the sole, or even primary, rationale for liability in Group 2 cases. It is bolstered by far more pragmatic, policy-driven concerns. The liability in Group 2 is grounded in the ability of pure agents to act as 'whistle-blowers' on trustee or fiduciary misconduct. Plus, there is a deterrent function: the threat of such liability may deter pure agents from providing their services in situations of breach of trust or fiduciary duty and thus lessen the opportunities for such breaches. In other words, given that Group 2 consists only of breach of trust and fiduciary duty cases, it would seem that the liability here is bound up with the historically strong prophylactic and protective function of equity's trust jurisdiction. 100
V. Implications of a Broader Consideration of the Equitable Precedents
Having identified two distinct groups of participatory liability in the case law, does this cast any light upon whether the English or Australian participatory liability schemes outlined in Part II should be preferred? It will be recalled that the doctrinal differences between the two schemes for breach of trust and fiduciary duty concern:
(i) whether there is one category of liability for breach of trust or fiduciary duty, namely, accessory liability (Royal Brunei) or two categories of liability, namely, knowing assistance by D in a dishonest and fraudulent design by My intention here is simply to make some suggestions as to how these differences may be resolved and to suggest a way forward in developing the law on participatory liability for breach of trust and fiduciary duty.
A. How Many Categories of Liability?
A consideration of equitable participatory liability as a whole demonstrates that both the Privy Council and the High Court's categorisations are flawed. Lord Nicholls' collapsing of knowing assistance cases and procurement of breach of trust cases into a uniform accessory liability for breach of trust incorrectly conflates two forms of liability that have different rationales and involve factually different scenarios. On the other hand, the High Court's signalling in Farah, albeit cryptic, of the need to distinguish procurement cases from assistance cases in relation to breach of trust or fiduciary duty better accords with my suggested categorisation of Group 1 and Group 2, although, again, the failure to consider the full range of equitable participatory liability precedents meant that the need to confine the second limb of Barnes v Addy to pure agents who receive only remuneration for their services (Group 2) was overlooked.
Furthermore, both the substantive and pragmatic rationales for Group 2 liability strongly support retention of the dishonest and fraudulent breach requirement in the second limb of Barnes v Addy. If D is liable because of his or her implication in F's fraud and failure to prevent F's fraud through disclosure or refusal of the agency services, then both F's wrongdoing and D's knowledge of that wrongdoing must be of a high order. This suggests that the dishonest and fraudulent breach element of liability under the second limb of Barnes v Addy is an essential element in justifying D's liability and furthermore, that D's state of knowledge of F's dishonest and fraudulent breach should closely equate to actual knowledge. Agents should only be liable for participation in egregious breaches by F that could be detected and, possibly, prevented. 101 This accords with Lord Selborne's reservations in Barnes v Addy itself against too readily imposing liability on the agents of trustees. 102 Thus, what is missing from both the English and Australian participatory liability schemes is explicit recognition that liability under the second limb of Barnes v Addy is a narrow and exceptional liability that is confined to agents receiving only remuneration for services. 103 Once this is appreciated, the obvious question is whether Group 2 liability should wither away altogether on the basis that there is 101 See also Gardner (n 16) 77. 102 Barnes (n 13) 251-52. See also Harries (n 99) 106-07 (Rolt J): '[I]t is well settled that, as a general rule, the solicitor or agent of a personal representative or trustee is accountable only to his principal; that as a general rule the cestui que trustent cannot call on the agent to account as trustee, unless fraud can be made out against him personally, or unless he, knowing of the fraud of the trustee, has derived personal benefit therefrom, or unless some other special equity is established against him. ' Although most attention has focussed upon whether the touchstone for liability should turn on D's knowledge or D's dishonesty, analysis of a broader range of equitable participatory liability cases suggests that this is a second-order question that is much more easily resolved once the cases are correctly classified and their rationales properly understood. In relation to Group 1, participation in an equitable wrong for personal gain, D's knowledge or notice of the primary wrong is universally acknowledged to be the appropriate touchstone for liability. This is so even in relation to areas of third party liability which, as yet, are not fully explored. 105 The emphasis on D's knowledge has not been contentious except where Group 1 cases have been wrongly considered as Group 2 cases, that is, as Barnes v Addy knowing assistance liability. 106 Outside participatory liability for breach of trust or fiduciary duty, the courts seem far more relaxed about a 'jury question' approach to knowledge or notice and there is a rich jurisprudence concerning what is necessary for liability. 107 In other words, there is more confidence that the knowledge question can be answered. Of course, this apparently insouciant attitude towards the requisite knowledge may be because D's potential liability often is limited to transaction reversal or an account of gains made. 108 Thus, it may be helpful to consider an approach to Group 2 liability that balances the degree of wrongdoing with the extent of knowledge of the primary equitable wrong and the potential remedy. If so, a 'sliding scale' of knowledge determined by the degree of F's wrongdoing and the remedy sought, may be appropriate.
On the other hand, in relation to Group 2, pure agents, knowledge as the touchstone of liability has been far more problematic, particularly in relation to whether something less than actual knowledge or actual notice is sufficient. This makes sense when one considers that this is an exceptional liability under which D must bear the potentially onerous and unbounded losses of C, rather than the reversal of a transaction or return of a gain received. As discussed above, both the substantive and pragmatic rationales for Group 2 liability suggest that a very high touchstone of liability should apply, namely, actual knowledge or the equivalent standard of equitable notice.
C. The Ambit of Liability
Recognising that the same principles apply to Group 1 cases regardless of whether a trust or fiduciary relationship is involved means that this form of participatory liability does not depend upon the misapplication of property under the control of the trustee or fiduciary. Group 1 encompasses participation in all types of equitable wrong including breaches of fiduciary duty not involving any misapplication of property. Equally, as suggested above, Group 1 can encompass receipt of property cases. Conversely, the strong historical link between the second limb of Barnes v Addy and the protection of trust beneficiaries suggests that Group 2 liability should be reined in accordingly.
D. Remedies
Finally, once Group 2 is confined within appropriate limits, it becomes clear that the liability is loss-based for, by definition, Group 2 agents have made no gain. Agents of a trustee or fiduciary who profit through assistance in a breach of trust or fiduciary duty belong in Group 1 where gain-based remedies are available. The rationale for Group 1 cases, namely, preventing exploitation by D of C's vulnerability, lends itself most naturally to gain-based or transaction-reversal remedies, however a range of equitable remedies tailored to the particular facts is available. This may explain why there has been little concern about the availability of gainbased remedies even where the cases involved trustees or fiduciaries. 109 Only a loss-based remedy is suited to Group 2 cases and, as noted already, the potentially onerous effect of such remedies helps explain the reluctance to impose liability expressed by Lord Selborne in Barnes v Addy.
VI. Conclusion
My objective in this chapter has been to evaluate the use of case law in the formulation of the English and Australian participatory liability schemes for breach of trust and fiduciary duty as epitomised by the judgments in Royal Brunei and Farah. The methodological differences in the two decisions raise questions about how the law can develop in a way that respects the accumulated wisdom of precedent without becoming stultified by it. So far as judicial method is concerned, Lord Nicholls' judgment in Royal Brunei is a model of senior appellate court reasoning. The strength of the judgment is that it seeks to explain, as well as expound, the relevant law. But the accessory liability principle arrived at by Lord Nicholls in Royal Brunei is flawed because his choice of relevant equitable precedents was 109 Eg Consul (n 7); United States Surgical (n 25). too narrow in that he confined himself to considering cases in which there was a breach of trust.
Looking at equitable participatory liability as a whole, rather than at breach of trust cases only, makes it clearer that there are two distinct forms of liability. The first, and larger, Group 1 is much easier to find a rationale for. Here one principle can be used to encapsulate the liability whether D's participation is in the form of procurement, assistance, or passive receipt of a benefit. The liability arises because D exploits for gain C's vulnerability arising from the primary equitable wrong. The second form of liability, that of Group 2 pure agents who facilitate the breach of primary duty through rendering professional services, does not appear in relation to any equitable wrong other than that of breach of trust or fiduciary duty and rests on an historical over-protection of trust beneficiaries that might not be warranted today in light of contemporary common law and statutory regulation of professional agents. This suggests that Lord Nicholls in Royal Brunei incorrectly conflated two distinct forms of liability into 'accessory liability' and that his policy discussion, whilst directed to 'pure agents' , was given in a case that did not involve that scenario. A proper understanding of the relevant equitable precedents opens the way for a more soundly based legal principle to be formulated.
The High Court in Farah offered little by way of explanation for why Australian courts should continue to apply the law as stated in Barnes v Addy and applied in Consul. The judgment founds itself almost exclusively upon precedent, but in this instance the precedent of Consul is not helpful. The 'theology of doctrine' approach to legal reasoning taken in Farah is not symptomatic of all contemporary High Court equity decisions, 110 however, and given that the High Court in Farah did not rule out a full consideration of Royal Brunei when the matter is properly before it, there remains an opportunity for the equitable case law to be revisited in Australia.
